
1 HH NHW yOHK rJMHS, MONDAy, jANUAt<Y 31, 1':1'14 D7

The F.C.C.'s 'Pioneer' Policy Comes Under Attack

Trustee Accuses Towers of Misusing $400 Million
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portion of the spectrum for a new use
was obliged to describe it in detail to
potential competitors. And once the
new use was approved, the innovator
was forced to get in line all over
again, this time to convince the com­
mission that no one else could provide
better service.

On its face this seems unfair, offer­
ing an advantage to those exploiting
the ideas of others. Worse, at least
from an economist's perspective, it
seems inefficient: without the incen­
tive of a reward, one would expect
some worthy innovations to be still·
born and others long delayed. "Why
else would anyone take the chance?"
Douglas Smith, the president of Om­
nipoint, asked.

The F.C.C. opened the door to
would-be pioneers in 1991, requiring
them to show that their innovations
passed hurdles of originality and so·
cial value. And in one case, the pro­
cess proved relatively uncontrover·
sial. The commission gave a prefer:
ential license to Cellular Vision, a
New Jersey company that developed
a technique for broadcasting dozens
of television signals within urban
areas at superhigh frequencies previ­
ously thought to be of little com/TIer·
cial use.

But the commission crossed into
contentious territory when it invited
similar applications for licenses to
provide personal' communications
services, a souped-up version of cellu·
lar mobile communications that
would operate on a less crowded part
of the radio spectrum. The staff was
forced to review 96 requests for pio·
neer preference; even after disquali·
fying many on their face, it was left to
wrestle with the competing claims of
57, including industry heavyweights
A.T.& T., Bell Atlantic, Time Warner,
Pacific Bell, Tele-Communications,
Southwestern Bell, Cablevision and
Ericsson.

The commission announced tenta·
tive awards in October 1992 to Omni­
point; to American Personal Commu­
nications, a joint venture of the Wash~
ington Post Company and a cellular­
phone entrepreneur, Wayne Schelle.
and to Cox Enterprises, a big West
Coast cable television company.
Many of those denied pioneer prefer­
ence appealed on the ground that
their own contributions were more
significant than those of the three
winners.
Th~ voices in opposition grew loud­

er in September 1993, when the com-
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losses, which Hoffenberg systemati­
cally covered up by publicly report-
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mission solicited advice on whether
Congress's decision to auction most
of the personal communications serv:
ices licenses to the highest bidders
justified modifying the pioneer pref·
erence awards or dropping them en­
tirely. But since neither direction 01
attack apparently moved the com­
mission - the original decision was
reaffirmed in December 1993 - the
issue is far from dead.

Brief Explanations
The F.C.C. has offered brief expla·

nations for each of the awards. Omni·
point was cited for early development
of hand-held phones that operate in
the higher frequencies set aside for
personal communications services.
Cox got the nod for linking' mobile

License awards
face challenges
from a number of
competitors.

phones to a cable television distribu·
tion system. And American Personal
Communication$ was selected for its
research in how personal communi­
cations services might share a chunk
of the radio spectrum with eXisting
microwave users.

The rationale has been challenged
by a number of competitors, and
often in language that betrays the
frustration of companies that may
now be forced to bid for a single
broad band of spectrum in three key
markets. GTE said the awards were
based on "irreconcilable distinc­
tions" and "accomplishments that
are clearly existing technology." Bell
Atlantic said that "three of the four
elements have nothing to do with
technological innovation and risk tak­
ing," the justification cited for the
award to American Personal Com·
munications. The Qualcomm Corpo­
ration, a major supplier to the mobile
communications industry, argued
that "there is no convincing evidence
that Omnipoint actually demonstrat­
ed an operational system."

Pacific Telesis has just escalated
the battle by questioning the fairness
of the decision process. In F.C.C. pro­
ceedings to determine licensing, in·
formal "ex parte" contact between
interested parties and commission
members or staff is prohibited. Yet in
the two months preceding the final

sign that he has not been able to find
adequate assets at Towers Financial
to pay back the company's creditors.
By suing Mr. Hoffenberg and nearly
two dozen assocIates and employees
of Tower. 'VIr. Coh!'n is hoping to
rp('ovpr snmp Illnnpv

awards, F.C.C. commiSSIOners ana
staff logged at least 26 contacts with
representatives from the three tenta·
tive winners

'By the Book'
These contacts violated no rules if,

as the record formally shows, the
only subject discussed was the gen­
eral question of whether the commis­
sion should amend the pioneer prefer­
ence process in light of Congress's
deciSIOn to auction some of the per­
sonal communications services li­
censes, rather than the specific issues
of whether the three companies de·
served pioneer preference.

Mr. Smith, the president of Omni·
point, dismissed the charge on just
these grounds: "We did everything
by the book." So did Cox Enterprises.
Their lawyer, Werner Hartenberger,
said "there is no basis to Pacific
TeleSIS'S claim." And American Per·
sonal Communications released a
statement that "the allegation is
groundless.. ,

Bu! Pacific Telesis doubts that this
legal line will hold. And last week a
lawyer for the c~mpany notified the
F.C.C. that it intended to seek "judi­
cial review."

Whatever the outcome of this high­
stakes struggle, the controversy is
bound to stimulate the broader de­
bate over the question of whether the
benefits of pioneer ·preferences are
likely to outweigh the costs,

Mr. Smith of Omnipoint contends
that the explosion of applications for
experimental licenses that occurred
after the commission's decision to
entertain pioneer preferences shows
that the incentive is effective. Indeed,
he argues that in stimulatiDll early
innovation by dangling the prospect
of free licenses to pioneers, "what­
ever bidders pay irrthe auctions, they
will pay more because of pioneer
preferences...

'Compared to What'
But Mr. Geller, the former general

counsel to the F.C.C., is deeply skepti­
cal. His own advocacy of pioneer
preferences, he says, stemmed from
despair over the commission's ability
to decide through public hearings
who could make the best use of the
spectrum, and the sheer illogic of
what was then the only legal alterna­
tive: parceling out billions of dollars
worth of spectrum through gold·rush·
style lotteries. But "everything in life
is 'compared to what,' .. he said. And
by invoking the free market principle
of letting applicants demonstrate
their convictions with their check-

beyond the S.E.C. suit."
In March, Towers Financial filed

for bankruptcy, the day after five of
its subsidiaries did the same. At that
time. Towers said it had $251.7 mil­
lion In assets and $271.6 million 10
liclhiliru:u;: nIH thp. ~~I;:':;:P.t<;: hc;:fp.fi in

books, "auctions make pioneer pref­
erences unnecessary."

By the same token, Chuck Jackson,
a telecommunications consultant in
Maryland, believes that the burden 01
deciding which innovators qualify as
pioneers in hotly contested proceed­
ings strains the commission's admin­
istrative capacities. And in the per­
sonal communications services pro­
ceeding, he fears the pressure to
make awards led the commission
astray. "You can make a good case
that nobody deserved a pioneer's
preference," he said.

Commissioner Erwin Duggan, who
voted to award the three pioneer li­
censes for personal communications
services, alluded to his own misgiv­
ings in a public statement last month.
"It is no secret that I have long been a
skeptic about the wisdom of the
F.C.C:s pioneer preference policy,"
he ~rote. Pioneer preferences, he
cautioned, should be granted in a
"most austere and sparing fashion."

Valuable Prizes
The controversy over pioneer pref­

erences, it is safe to say, would be
tempered if the prizes were less valu­
able. A midrange estimate offered by
the Office of Management and Budg­
et puts the number in the range of $18
a.person for the licenses given to the
plODeers - close to half a billion
dollars for New York alone.

But that point only highlights the
second part of the problem. Even if
applicants can meet some objective
test as innovators, how is the com­

'mission to decide the size of the
prize? Janice Obuchowski, a former'
Bush Administration telecommunica­
tiOns policy adviser who consults for
American Personal Communications
acknowledges that the commissio~
"needs to look at the reward system
prospectively:,'

Just when or how the F.C.C. will
respond to the quarrel over pioneer
preferences in general and personal
communications services licenses
speclfl~lIy is not known - and prob­
ably WIll not be known for some time.
By early February, two of the five
commission seats will be empty. Of
the three commissioners remaining,
one of them - the chairman, Reed
Hundt - is taking no part in the
proceedings because he earlier repre­
sented Bell Atlantic, a party to the
dispute. MeanWhile, Bruce Franca,
the commission's deputy chief engi·
neer, said"we win do the best job we
can in the circumstances."

that Mr. Hoffenberg and Towers had
persuaded what it estimated to be
2,800 investors in 40 states to lend
money by supplying them with ac­
counting statements that overstated
the company's assets, profits and net
\lu'u·th "h" ct,;:J.ooClr'ino -::Jn11\1Inf,," !f



• Tech1IGIOlY: It says rivals who received PCS licenses may have
broken the roles through repeated contact with the agency~

By JUBE SHIVER Jr.
TIMES STAff WRITER

WASHINGTON- When the Federal
. . Commtmlcations Commission last

yell' iIIvited coJilment on rules to estab1lJb
a new technology called wireless personal
ClCIII\IIIunIcatiOnl services, Pac:lfic Telesis.
dIIi&P..ed t1Iat some of its competitors
SIeeIl'Itd etIpeCiallY e81er to offer advice.

In \he two olonths leadlll8 up to a Dec. 23
det!IiIkm awarding free franchises for the
.....~. officiall of' two of the
ttuW..~ tll'll18 were repeatedly in
~Wlt.hthe FCC, In po88lble violation of
nJIM"He1'e11:OlllPIalned last week.='......"'.~ cellular phone business is

. .' by the new PCS technology,
'.".'I"fview and threatened to sue to

overtuI'ft .the award-one of numerous
elWlena- considefed likely as this lIUIII­
mer's hiIh-stakes auction of further PCS
franeh1lles draws near.

At laue is the so-called pioneer's prefer­
etaee rule, by whleh those deemed to be
tec1mcJlolleal1eaders in a field are awarded
bee~ while others must bid huge
SUJIllI-a!IO miUlon or more-at a fran-

many belieVed worked against entrepre­
neurs who had spent their time and money
Inventing new communications technolo­
gy.

Until the early 19801, the FCC allocated
the airwaves th\lOugh administrative hear­
IIlIS that SUbjectively evaluated competing
appli£ants.

Under that system, an inventor seeking
to convince the FCC to set aside part of the
lIrwavei for • new use was obliged to
delIcribe his technology to the agency as
well IS potential competitors.

Once a new ute w.as approved, the
Inventor ba4 to beat the drum again-this

, time to conYinee the FCC that no one else
could proYlde better service with the new
technology.

One early test of the pioneer preference
rule proved uncontroversial. In 1992 the
FCC gave a preferential license to Cellu­
Iarv1sIon, a Freehold, N.J. company that
patented a new way to broadcast cable
teleVision prograMming at superhigh fre·
quencies previously believed to be too
volatile for commercial use.

But the stakes have risen, as the FCC
prepares this summer to auction off part of
the airwaves for PCS and other services
that could raise as much as $10 billion
Given the money at stake. PacTel says it.
for one, anticipates "judicial review" of the
FCC's pioneer's preference awards.
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Wireless Awards

chiBe auction.
The potentially lucrative franehllieS will

launch busi~ in a technology tat ....
enable the trari8miaBlcinofv~••,lIIld
video communieatlOna via~'~­
celvers that experts .., Will eftIItuallJ lie
as portable and UIIObtruI!ve ... a ..
watch- .', .,. .'0 ,. ,....•. '"

The' FCC voted Ia6'l ,ieek to ~,6e,~
pioneer's preference rule. But~
sIoner Ervin S. Dugan IIIued a stateJWt
warning of the poUcy" "potential ...
gers." He said tholie illclude ''poIlllelaJnl''
the awards, difficulty in determlniril
"what conatitutes true innovation" and
"beill8 caught up in endless litigation."

PacTel complained that American l"er­
sonal Communlcationa of WaahingIoo

huddled with FCC officials 25 timeS before
winnlll8 a free franchise and that another
firm. Iittie OtnnipOlnt Communications Of
Colorado Springs, Colo.. contacted the FCC
11 times.

The contacts were permissible IS 10111 as
they were limited to dlscualons about PCS
technolOC. But in a five-pare letter to the
FCC on Friday, Pacific Telesis alleged that
the discussions may have been aimed at
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PIPER & MARBURY

CERTIFICATE OF SERVICE

I, Mark J. Tauber, certify that on this 1st day of February, 1994, I caused copies of
the foregoing Letter to Andrew S. Fishel to be served by first class mail, postage prepaid,
on the parties on the attached service list.
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